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ABSTRACT 
Drawn from a doctoral dissertation entitled ' g n  Analytical Study on the Interaction of 
Fatiiwii, Resolutions, Shari'ah rulings and Conventional Law In Contemporary Islamic 
finance In Malaysia with cross reference to the practices in Saudi Arabia, Pakistan and the 
Sudan", this paper aims to highlight the position of fatGwii / resolutions in the /*elationship 
between judges, Shari'ah advisors and mufiis in ll7e area of the contemporary Islamicfiance 
matters. In this regard, refirence will be made to the position of fatwa, Shari 'ah resolutions 
and civil laws in 3 jurisdictions i.e. Malaysia, Sudan and Pakistan. This paper Begins by 
briefly tracing the application of fatiiwa /resolutions/judgments by judgedqadhis In the civil 
justice system. In light of this, selected decided cases will be anabsedprimarily to show the 
application of fatfiodresolutions by the judge and related issues in the area of contempora~y 
Islamic finance in civil justice system in Malaysia, bearing in mind the governing laws in 
Malaysia in relation to IslamicJinance. Other ca.se studies will be within the context of Sudan 
and Pakistan highlighting the re,oulation of' Isla17zic finance within these two jurisdictions. 
The Jinal part of this paper will conclude with some recommendations and directions for 
&lure research with the view to promote the smooth flow of the operations of Islamicfinance 
in Malaysia. 
Keywords: Islamic banking andjnance, fatwa and regulations, Sl7ari'ah advisory boards 
1.0 INTRODUCTION 
In many parts of the world, Islamic finance is developing aggressively, with more and more 
banks and financial institutions offering a variety of innovative products, capturing a whole 
new landscape. It is accepted that, there are three main sources of governance of Islamic 
finance: faBw8, Shari'ah resolutions and civil laws. It is through the concerted coordination 
among these three sources will Islamic finance be properly governed. Nevertheless, over the 
1 
years, there could be seen a mismatch between the three where each does not interact in the 
same manner. Consequently this paper aims to highlight the position of fatiwd resolutions in 
the relationship between judges, Shari'ah advisors and muftis in the area of the contemporary 
Islamic finance matters. In this regards, a number of case studies will be presented in order to 
highlight the issues relating to Islamic finance within the three country locations: Malaysia, 
Sudan and Pakistan. The final part of this paper will conclude with some recommendations 
and directions for future research with the view to promote the smooth flow of the operations 
of Islamic finance in Malaysia. 
2.0 FATWA, SHARI'AH RESOLUTIONS, SHARI'AH RULINGS AND CIVIL 
LAWS DISTINGUISHED 
For the purpose of this paper, the terms fatwa, Shari'ah resolutions and civil laws will be 
used in the following contexts:- 
2.1 Fatwa 
Fatwa is derived from the word afa, or zfa' it literally means seriousness and explanation or 
clarification and showing. Technically, fatwa can be defined as an Islamic ruling on a point 
of Islamic law that is given by a recognised authority based on sound evidence.' Fatwa is 
persuasive in nature and is not binding before the court. The fatwa is not valid until and 
unless it has been gazetted. For the purpose of this paper, fatwa is used for the Islamic rulings 
issued by the National Fatwa Council and State Fatwa Council. 
2.2 Shari'alz resolutions 
In Islamic finance, the term being used is: Shari 'ah resolutions that are issued by the National 
Shari 'ah Advisory Council of the Central Bank of Malaysia. The resolutions so passed shall 
bind the Islamic banks and financial institutions. 
2.3 Juridical l Shuri'alt rulings 
The judgment is issued by the court judge and its binding effect is mandatory. The judgment 
is a creation of rule in order to settle a dispute and based on evidence tendered before the 
judge. It is very much related to the case in court. The judgment becomes valid by a 
statement issued in the form of verdi~t .~  
2.4 Civil laws 
In Islamic finance the conventional law which is used is like company law, contract law, 
Specific Relief Act, Rules of The High Court and the case is heard before the civil courts by 
the civil court judges and not under the jurisdiction of Shari'ah Court. 
The interaction between the state, the executive and the judiciary is very important in Islamic 
finance. The judges sitting in the judiciary are in fact engaged in arbitration by issuing rulings 
Ahcene Lahsasna, Fatwa, Shoriah Supervisio~z & Gover~zan~ce In Islamic Fir7cmce, CERT, Kuala 
Lumpur, 20 10. 
Ibid. 
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while the muftis in the executive expound the laws and fatma from the texts and sometimes 
become the amicurie of the court. The fatwa is not binding upon the courts. The judges 
cannot be influenced by fama. The judges have to look into the facts, evidence and the merits 
of the case. In the absence of the sultan in the state, it is the duty of the judge to uphold 
j ~ s t i c e . ~  Malaysia is the leader in Islamic finance. As the leader, Malaysia has to play an 
important role to make a paradigm shift to reshape Islamic finance from rib3 based to equity 
based framework4 and not merely act as a financial intermediary and traded money as a 
commodity.5 The issue now is whether Malaysia has already achieved its objective that is to 
build Islamic banking assets up to 20% by this year as projected in the Financial Sector 
Master plan6 In order to achieve this target, we have to h o w  what the benchmarks are for 
financial justice.' In fact, in Islam, the judge plays the role as financial intermediary in 
resolving disputes. This can be seen when the judge is entrusted with the money that to be 
transferred between trading partners and mediated in debt recovering disputes.8 
The original theory of Islamic business is to avoid rib5 and the depositors put the money to 
the bank as a trustee to the c~storner.~ The idea of Islamic states that is to uphold justice, 
maq2sid al- Shari'ah and melahah of the people based on siylisah shar 'ijyah and do not take 
advantage of people with mlm. Siyisah shar'ijyah can be seen in particularization of court 
jurisdiction.1° The faqih and rnmujtahid represent the umrnah to administer justice." The 
absolute power in Islamic state belongs to Allah. Thus the doctrine of separation of power 
under Islamic states only can be divided into executive and judiciary simply the legislation is 
by Allah. The judge has to make decision based on the legislation by Allah. The state is not in 
the position to interfere in the judicial function of the judiciary so as to maintain it 
independency. 
On the other hand, the role of the legislative is basically to enforce laws which are 
specifically laid down in the Qur'an and Sunnah, to bring all existing laws in conformity with 
the Qur'an and Sunnah and to make laws as subordinate legislation which do not violate the 
Qur'an and ~unnah. '~~owever,  in Malaysia, we have the executive, legislative and judiciary 
Ghislaine Lydon (2009), On Trans-Saharan Trails, Islamic Law, Trade Ne[ulorks and Cross-Culfural 
Exchange In Ninefeenfh-Century Wesfern Africq Cambridge University Press 
Abbas Mirakhor, Puradignl Change in Shaping The Future of Islamic Finance: The l.eadership Role Of 
Malaysia, Public Lecture, Auditorium Bank Negara Malaysia, 29 January 2010 
Zainal Azam, "Currency Fluctuation and its effects on Debts and obligations", IKZAci Law Journal, Jul 
2001 Vo1.5 No.2 pp.21-38. See also "Never Treat Money As A Commodity Of Trade" in The Star, 22 
February 2005 Kuala Lumpur 
Zainal Azam, "Legal Rules Needed For Islamic Banking", 5 Mac 2003, in The Star.2003: Kuala Lumpur 
Zainal Azam, "Benchmark For Financial Justice", 24 April 2004 in The Star. 2004: Kuala Lumpur. 
Ghislaine Lydon, (2009), On Trans-Saharan Trails, Islamic Law, Trade Networks and Cross-Cultural 
&change In Ninefeen~h-Cenfuiy Western Africa, Cambridge University Press 
Zainal Azam, "Tanggungjawab Mengurus Amanah", 11 April 2002 in Utusan Malaysia.: Kuala Lurnpur. 
Hashirn Karnali, Shariah And Civil Law: Towar& -4 Mefhodology Of Harmonizafio17. Islamic Law and 
Sociciv, 2007. 14(3).Leiden, Brill 
Hashim Kamali, "Siymal~ Sj.ar'iyyah or The Policies of Islamic Government". The American Journal of 
Islanric Social Sciences, 1989.6 
Justice David Iqbal, The Concept of Sfafe In Zslurn, in Stale, Politics and Islam, M.  Alimad, Editor. 1989, 
American Trust Publication. 
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as organs of the state13 and the law that is referred to by the judges when deciding the 
mu'gmalah matters are conventional law in nature.14 
Many authors highlight the importance of Islamic finance governance. In fact, we can see the 
relationship or rather interaction between the qtidi (judge) and mufti (jurist consult) is very 
close and intertwined.15 However, there seems to be conflict and tension in Islamic 
jurisprudence l6 
As far as Islamic fmance is concerned, the aspect of al-fatwa, al-imtimah and al-qada' must 
be in congruence to each other. In other words, the interaction of fatwa issuing bodies, 
disputes settlement agencies and government functionaries should not be in conflict. All 
parties must be mindful of their respective roles and ~bli~ations.'~W'hat is the position in 
dealings with fatiiwif, resolutions, Shari'ah rulings and conventional law in contemporary 
Islamic finance within conventional legal framework? Is our practice today is in conformity 
with the original position of Islamic Law? Is Islamic Finance fatwa and resolutions are 
compatible within the conventional legal framework? 
3.0 REGULATION OF ISLAMIC FINANCE IN MALAYSIA, THE SUDAN AND 
PAKISTAN 
Islamic banking has been practiced in many parts of the world since 1960s. The introduction 
of Islamic banking is not uniform and thus, there are bound to be differences on how Islamic 
banking is introduced an implemented in these countries. In addition, the differences in 
mazhab (sects) inevitably leads to differences in the products and services offered as all 
Islamic banking products and services need to be approved by the respective Shari'ah 
advisory board of each institution before they are being offered to customers. 
2.1 Islamic finance in Malaysia 
Malaysia is a secular state but Jslam is the highest religion1*. In fact this argument can be 
seen in the case of Wan JaIil and AOdul Rahman & Anor v. Public Prosecutor that Malaysia 
was a secular state and Islam was only relevant for ceremonial purpose lg. pakistan2' and the 
sudan2', are used as a matter of co~nparison in this paper. This is because they are a) 
. .  . ,  
Ahmad Ibrahirn, The Malaysia17 Legul System. 1987, Kuala Lurnpur: Dewan Bahasa Dan Pustaka 
Abdul Hamid Mohamad., Il~ferlink / Interfnce Bemaen Civil Lmu @stem and Slzari'dh Rules and 
Priciples and Effective Dispute Resolulion Mechanism, in 41h Seminar On Legal Issues In The Islamic 
Financial Industry, The Islamic Financial Services Board (IFSB). 2009: Bank Negara Malaysia. 
Wael B.Hallaq, An Il1troduclion To Islu117ic Fillalzce Law, 2009, Cambridge. 
Coulson, N.J, Conficts and Tensions irz Islanlic Jurisprudence. 1969, Chicago: The University Chicago 
Press. 
Zainal Azam, The Application Of Islamic Law OF Cor~truct: Issues and Cflallenges 2009, INCEIF, 
Kuala Lumpur. 
Patricia A Martine, "The Islamic State or The State of Islam In Malaysia". Contemporary South East 
Asia, 2001.23(3) p. 274. 
(1988) lLNS 150) 
Martin Law, The Role of Islam In The Legul Systenr Of Pakistan. 2006, Leiden: Martius Nijhoff 
Publishers. 
Carolyn Fluerlu-Lobban, Islamic Law and Sociefy ill the Sudan. Routledge Library Editions:Islam. 
Vo1.13. 1987, New York: Routledge. 
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considered as Islamic states b) robust in implementing Islamic finance c) use fiqh rnuii'malat 
laws in contemporary Islamic finance disputes settlement 
The duty of Islamic states is to uphold justice and the welfare of the citi~en.2~ There are 
various organs in the administration of justice ( h a ,  a1 Imiimah, a1 Qada'). All these aspect 
must be con,wence and must be mindful of their respective roles and obligations in 
contemporary ~slarnic?~and the issues raised in the interaction of these bodies are must 
opinions/fat2wdlegislation be based on a particular rnadzhFib, the absence of codified version 
of Islamic commercial law in many jurisdictions, 1egaVconstitutional framework is lacking, 
misconception about Shari'ah and its objectives and Islamic contract are prepared by 
conventional lawyer who have no proper training in Islamic law.24 The legislative is absent in 
the theory of separation of power under Islamic states simply the legislation is from Allah 
and the executive cannot interfere with the judiciary functionaries2*. In Saudi Arabia, the 
mufti sitting with the judges in disputes settlement and the national court has all the 
jurisdictions 26 
As for the position in Malaysia, Islamic banking and finance matters fall within the 
jurisdiction of civil court though it is fiqh rnuii7m2lat matters?' Therefore, the law that been 
used were conventional law and the judges decides the cases based on conventional 
substantive laws and procedures. Shari'ah court only deals with Muslim matters. In short, the 
judges decide Islamic finance matters in the eyes of conventional law. 
2.2 Islamic finance in the Sudan 
Islamic banks in the Sudan have been operating in a dual system, i.e., alongside conventional 
banks. Because of their history and the circumstance associated with the inception of some of 
them, Islamic banks in the Sudan do not necessarily share exactly the same experience. The 
Faisal Islamic Bank, Sudan (FIBS), for instance, being the pioneer bank, started operations in 
1978 under a special decree that extended some privileges to it. These privileges were 
represented by tax holidays, exemption from exchange restrictions, exceptions fiom those 
articles in the Bank of Sudan law pertaining to interest imposition and exemption from some 
articles of the Labour Act provided that it adopted a generous pay system. According to 
infonnation published by the International Association of Islamic Banks, a number of Islamic 
banks were established in the years including Sudanese Islamic Bank, 1983, Islamic Bank of 
Western Sudan, 1983, and Al-Baraka Bank, Khartoum, 1983. Over the years, Sudan managed 
to convert all existing banks in Sudan into interest-fi ee banks. 
22 Maw&di, 01-ahkiinr as-sultiiniyyah. al-Qahirah: Dar A1 Nahdah A1 Arabiah 2003 
23 Zainal Azam Rahrnan, The Application of Islanzic Law of Contract: Issues and Challenges in Islamic 
Finance, INCEIF. 2009 Kuala Lumpur 
24 Ibid '* Iqbal, J.: The Concept ofstate In Islam, in State, Politics and Islam, M. Ahmad, Editor. 1989, American 
Trust Publication 
26 Frank E.Vogel, Islanzic Law andLegal System: Studies of Saudi Arabia, Leiden, Bri11,2000 
27 Zainal Azam, "Jslamic Finance In Malaysia (Legal and Shariah Framework)" available at : 
wcms2.lofsa.gov. my/. ./Shmiah%20ando/620LegaI%2OFramework%200~/62OIslm~c%2OFir~ar~ce%2.. 
2.3 Islamic finance in Pakistan 
There are many efforts in implementing Islamic law in contemporary Muslim states like in 
Pakistan, Sudan and Saudi Arabia 28. In Pakistan, the effort to Islamize the law also took 
place during Zia-ul Hgq through a judge led process 29and various cases been decided based 
on Muhammadan law Pakistan 30 
Islamisation takes place in Pakistan. It requires a deep knowledge of fiqh, the Shari'ah, 
hadith, and al-Qur'gn. Pakistan, founded on the ideals of Islam, should have had an Islamic 
economy from its inception. The historical truth of the matter, however, is that Pakistan was 
imbued with,a capitalist, Westem-born outlook. With the exception of religious institutions, 
Islamic economics was not taught. Thorough efforts have not even been made to maintain 
Islamic law in the land. When the military took over and sought to set up an Islamic 
economy, there were extremely few experts of Islamic economics around. Since there is no 
universally applicable model of an Islamic economy, the practices of ijtihsd and ijmgc are to 
be relied on. The Pakistani parliament is the most suitab1e.body for ijmsc. Islamisation of the 
economy began in 1979-80 and, after a number of organizations became interest-li-ee and the 
profit and loss sharing system was set up on an optional basis, nearly all of the banking 
system was rid 'of riba in January 1985. Foreign investors have been taken aback by 
Islamisation, and efforts should be made to see why because mark-up is being used financial 
institutions have, confirming people's fears, benefited most out of the transactions. A 
schedule should be issued for ending the parallel interest and interest-fiee  set-^^.^^ 
The Pakistani Constitution requires the state, as part of its principles of policy, to eliminate 
riba as early as possible. A law on the enforcement of Shari'ah has been promulgated with a 
view to providing the institutional framework for undertaking, inter alia, the Islamization of 
the economy. Successive governments in Pakistan have taken a number of different steps 
toward Islamization and the elimination of riba from the banking system. Dissatisfied with 
the results so far, the Supreme Court of Pakistan has directed that necessary legislative and 
executive measures be taken to transform the current interest-fiee banking system into a 
genuine Islamic financial system. The government remains committed to eliminating riba and 
to promoting Islamic banking in the country. It is in the process of taking various measures in 
line with the guidelines and directives of the Supreme Court. It intends to promote Islamic 
banking in the country while keeping in view its linkages with the global economy and 
existing commitments to local and foreign investors.32 
28 Zainal Azam (ed), Islanlic Lmu 111 Contenlporary JVorld, Institute Kefahanlan Islam Malaysia (IKIM), 
2003, Kuala Lumpw 
29 Martin Law, The Role of Islanz In The Legal System Of Pakistan. 2006, Leiden: Martius Nijhoff 
Publishers. 
30 Tahir Mahmood, T., A.A.Fyzee Asaf, Cases In The Muhammadan Lmu of India, Pakistan and 
Banglaaksh. 2005: Oxford University Press. 
31 Mohamad Yousaf, Zia "Islamisation Of Banking In Pakistan, in Economic Outlook". p. 17-19. 
32 Hassan, T. "Eliminating Riba: A proposed alliance between law and economics in Pakistan7'. in F@h 
Havard University Forum On Isluriiic Finance-Iskumic Finance: Dynamics and Developmen&. 2003. 
Cambridge: Massachusetts: Centre For Middle Easteln Studies, Harvard University. 
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4.0 THE ROLE OF FATWA, SRARI'AH RESOLUTIONS AND CONVENTIONAL 
LAWS IN CONTEMPOFURY ISLAMIC FINANCE 
Many authors highlight the important Islamic finance governance. In fact, we  can see the 
relationship or rather interaction between the q2di ('judge) and mufti Cjurist consult) is very 
close and intertwined. 33~owever, there seems to be conflict and tension in Islamic 
jurisprudence 34 
As far as Islamic finance is concerned, the aspect of al-fatwa, al-imiirnah and a1 qada' must be 
congruence. In other word, the interaction of fatwa issuing bodies, disputes settlement 
agencies and government functionaries should not be in conflict. All parties must be mindful 
of their respective roles and ~ b l i ~ a t i o n s . ~ ~ ~ h a t  is the position in dealings with faawii, 
resolutions, Shari'ah resolutions and conventional law in contemporary Islamic finance 
within conventional legal fiamework? Is our practice today is in conformity with the original 
position of Islamic Law? Is Islamic Finance fatwa and resolutions are compatible within 
conventional legal fiamework? 
The terms like 'intera~tion'~~, 'interface/i111terlink~~,  conflict^'^^,  tension^'^^, 'inconsistency' 
and 'harmoni~ation'~~ have been used in discussing the relationship between the state, the 
executive and the judiciary within the light of Shari'ah law and conventional laws. At the 
same time, we can see conflicting court decisions in cases for example Isa Abdul Rahman 
dan lain-lain lwn Majlis Agama Islam Pulau Pinang, 41 Commissiorner for Religious Aflairs, 
Terengganu dan lain-lain Iwn Tengku ~ a r i a m ~ ~  Majlis Ugama Islam Pulau Pinang dan 
Seberang Perai v Shaik Zolkaflb Bin Shaik Natar & 2 ,L.atifah Bt Mat V 
Rosmawati Bt ~ h a r i b u n ~ ~  on waqf and hibah, and resolutions pertaining to sukuk, ibra', 
tawarruq, bayC bithaman ajil and Islamic bank deposit in contemporary Islamic finance. At 
the same time, it also can be seen in the fatwa issued by Sheikh A1 Azhar Muhamad Sayyid 
TantZiwi in ,1989 that concludes that the interest from conventional deposit is permissible. 
Wael B.Hallaq, -4n Infroduction To Islamic Finance Law, 2009, Cambridge. 
Coulson, N.J, Conficfs and Tensions in Islamic Jurisprudence. 1969, Chicago: The University Chicago 
Press. 
Zainal Azam, The Application Of Islamic Law OF Contract: Issues and Challenges, 2009, INCEIF, 
Kuala Lurnpur. 
Vogel, Frank E (2003), "The Interaction Common Law, Civil and Islamic Law In Financial Contracts", 
2nd International Islamic Finance Conference, Dubai. 
Hamid Mohamad, "Interlink / Interface Between Civil Law System and Shari'ah Rules and Principles 
and Effective Dispute Resolution Mechanism", in 4th Seminar On Legal Issues In The Islamic Financial 
Industry, The Islamic Financial Services Board (IFSB). 2009: Bank Negara Malaysia. 
Hanshaw ,Mark Edward, An Intersection of Societies; American Muslinrs, Islamic Law and US Court in 
Conflicf. (Ph.D Thesis) 2008, Southern Methodist University. p. 343. See also Wan Azhar, Whither 
Jurisdictional Conflicts, in The Star. 2007: Kuala Lumpur. 
Coulson N.J, Conficfs and Tensions in Islamic Jurisprudence. 1969, Chicago: The University Chicago 
Press. 
J-Jarnid Mohamad, Harrnonisaiion of Common Law and Shari'ah in MaIaysia: A practical Approach, in 
' ~ b d  A1 RazGq A1 Sanhiiri Lecture, Islamic Legal Studies Program. 2008: Harvard Law School. 
(1995)lO JH 222 see also Ahlnad Ibrahirn, Acara Mufii Men~buat Fatutu, in Mujli h n  Fatwa Di Negara- 
N e p a  Asea17, A.M i17 A.M. Yaacob, Wan Roslili, Editor. 1988, Institut Kefahaman Islam Malaysia: 
Kuala Lurnpul.. 
(1969) 1 MLJ 110. 
(2003) 3 MLJ 705 . 
(2006) 4 MW. 
This fatwa is somehow or rather is in contrast to the judgment by Sheikh Taqi Uthmani and 
the fatwa by Sheikh Annas al-Zarq8. The bank interest is riba until now the issue not been 
resolved.45 Further, we can see the conflict of the fatwa issued by OIC Fiqh Academy and 
AOIFI Academy on the issue of t a w a r r ~ ~ ~ ~ w h i l e  S eikh Nizarn Yaqubi declared organised 
tawarmq is still valid47 even though is brings more harm than good48 and the recent judgment 
on sukuk by Sheikh Taqi declared that sukuk is not Shari'ah c ~ m ~ l i a n t . ~ ~ I n  fact there is right 
formula for sukukSO .In Malaysia, we can see the conflict of the judgment of the civil courts 
on the application of bay" bithaman ajil (BBA) that has been declared as not bona fide 
contract by the High of Appeal of Malaysia and it is bona fide contract in Bank Islam 
Malaysia vs Lim Kok & Other and other ~ ~ ~ e a f '  .The issue now is whether the BBA can be 
applied the housed under construction?. In fact, BBA is not been accepted in Middle East 
countries. The interaction also can be seen in the case of The Investment Dar Company KSCC 
v Blom Developments Bank S A L , ~ ~  Tan Sri KhaIid Ibrahinz v Bank IslamJ3 and Bank Islam 
Malaysia Berhad v Azhar Bin ~ s m a n ~ ~  on the issue whether or not the Bank have to give 
rebate or ibra' to the customer. 
Unfortunately now, we can see that Shari 'ah has been used as an escape by the debtor not to 
pay the creditor like in the case of The Investment Dar Company KSCC v Blom Developments 
Bank SAL when certain product has been declared as invalid by the court even though 
Shari'ah Board already issued resolutionslfatwa and approved that the product is Shuri'ah 
compliant and Islamic Banking businesses is not full fleshed Islamic since its still dependent 
on conventional counterpart. This phenomenon applied to the justice system in Malaysia. 
This phenomenon will put Islamic finance industry at the state of uncertainty and the general 
public in dilemma and indirectly put this industry into disrepute55. In fact, fatwa and 
resolutions are incompatible in conventional legal framework56 particularly when it been 
received by civil court. 
Said Bouheraoua, "The Shari'ah Ruling On Dealing with Conventional Banks", in International Shari'ah 
Research Academy For Islamic Finance (ISRA) Bulletin. 2009, ISRA: Kuala Lumpur. 
Mohammad Nejatullah Siddiqi, Shari'ah, "Economics and the role of Shari'ah Expert", One - D w  
Seminar On Islamic Banking& Finance' Islamic Banking AfCer 40 Years' 30 August 2006, Renaissance 
Hotel, Kuala Lurnpur 
Reuters, "Organised Tawarruq is valid Under Shari'ah" Nizam Yacubi, in Malaysian Reserve. 2009: 
Kuala Lumpur. 
Mohammad Nejatullah Siddqi, Econon~ics of Tawarruq: How its mafasid overhelm rnas~ilih, in 
Tawarruq: A Methodological Issue In Shari'ah Con7plianf Finance. 2007: Kuala Lumpur. 
Bakar, M.D., "AAOIFI Pronouncement On Sukuk:History, Implication and The Way Forward From 
Shari'ah Perspective", in Global Update On Sukuk: Post AAOIFI Pronouncenzent. 2008: Hotel Nikko 
Kuala Lumpur. 
Zainal Azam, "Right Formula Vital For 'Sukuk"'. in The Star.27 September 2005: Kuala Lurnpur. 
(2009)(; CLJ 22 
[2009] EWHC 3545 (Ch). 
(2009) 1 LNS 9S0, High Court Kuala Lumpur, 21 August 2009 
NO D4-22A-395-2005 
Mahmud al-Awan, M.M., "Differences in Shari'ah Interpretations: the Impact on Financial Industry, in 
Contemporary Issues in Islamic Finance" in Deliberation at the International Sl7ar~'ali .~cholars 
Dialouge 2006. 2008, Bank Negara Malaysia: Kuala Lunipur, Malaysia. 
Muhammad al-Mukhtar al-Salami, 'Differences of Opinion Fatwa in Shari'ah Rulings: the Impact on 
Islamic Financial Industry, in Contemporary Issues In Islamic Financey' in Deliberation At The 
International Shari'ah Scholar Dialouge 2006.2008, Bank Negara Malaysia: Kuala Lumpur, Malaysia 
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As for the position in Malaysia, the appellate judges in the case of Bank Islam Malaysia v 
Lim Kok ~ o e ' ~  [2009]6 CLJ 22 said that a BBA contract must not be compared to a 
conventional loan agreement, since the former is a sale contract while the latter entails a 
money lending transaction. They were also of the view that upon default by customers, a 
bank was entitled to claim the outstanding amount of the sale price under the property sale 
agreement. Besides that, the decision laid down five (5) grounds of judgment, inter alia: 
(a) A BBA contract must not be compared with a conventional loan agreement. A BBA 
contract is a sale contract, whereas a conventional loan agreement is a money lending 
transaction; 
(b) Upon default by the customer, the bank is entitled to claim the outstanding amount of 
the sale price under the property sale agreement; 
(c) The learned judge was less than accurate in applying the equitable principle in 
interpreting BBA, because a BBA contract is founded upon the Shari'ah principle of a 
fixed sale price and the concept of certainty. 
(d) By computing daily profit into the outstanding selling price, the court had turned a 
Shari'ah -compliant contract into a conventional loan agreement. It is not the role of 
the court to rewrite the contract for the parties. Public policy demands that the court 
uphold the sanctity of any valid contract; and 
(e) By deciding that BBA would only be valid if it is acceptable to all the four madhaib 
is in contrary with accepted Shari'ah tenets. 
In fact, the concept of bay al-lnah that been applied in BBA financing is actually is a legal 
device to get loan and it is invalid under Maliki and Hanbali and the evidence on the 
permissibility of it under Shafie school is very weak5*. Ironically, why does the court still 
declare that BBA is valid even though contextually, BBA cannot be applied for the houses 
under constr~ct ion?~~ 
The recent amendment of Central Bank Act 2009 seems to enhance the integrity role of 
Shari'ah ~dv i so r .~ '  On the other hand what is the issue of the independency of judiciary? 
What is the position of the inherent power of the court? It is contrarily to the original position 
of Shari'ah law that the judiciary should be independent? To what extent the executive can 
interfere the judicial function of the court? 
The interesting facts to ponder is whether the court is obliged to follow any rulings made by 
any Shari'ah advisory council in international cases which involved litigants from GCC and 
other western countries or even Asia countries. The absence of standardisation of framework 
in order to assist the market may lead to uncertainty in the practice. At the end of the day, the 
court may revert to the international trade of practice which disregard the Shari'ah principles 
and values. For example if the issue of b q f  al-'inah is decided valid within Malaysian 
57 (2009) 6 CLJ 22 
58 Saiful Azhar Rosly, Mahmoud M.Sanusi (1999), "The Application O f  Bay-Al-Inah and Bay Al-Dayn In 
Malaysian Islamic Bonds: An Islamic Analysis", 117fernational Journul Of Islan7ic Finuncial Services 
Vol. 1 and Vo1.2. 
59 Saiful Azhar Rosly, Crifical Issues On Islanzic Ba17king and Fincl~cial Markets: Jslumic Econon~ics, 
Banking and Finance,In~gestment, Takaful andFinancia1 Planning. 2005: Bloomington,AuthorHouse. 
60 Hakimah Yaacob, "The New Central Bank Act 2009(Act 701): Enhancing The Integrity And The Role of 
Shariah Advisory Council (SAC) In Islamic Finance". Research Paper 6/20 10, ISRA. 
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parlance and the practice is held to be invalid in GCC, which ruling should be referred to by 
the court?61 
In Tan Sri Abdul Kalid Ibrahim V. Bank Islam Malaysia ~ e r h a z f ~  three (3) experts opinion 
has been called by the court, two of them were local and one £rom overseas give reasons that 
BBA contract is not valid. This case has been decided after the new amendment of Central 
Bank Act comes into force. The issue here is why the learned judge did not refer to the 
N S A C ? ~ ~  By putting the decision of Shari'ah advisory council binding upon the civil court 
judge would it brings the result that the judge becomes muqallid? Where is the independency 
of the judge? How about the inherent powers of the court? Is it the contrary with Islamic law 
that the judge has the absolute authority to decide the case? Is Islamic law would be effective 
under the conventional legal framework? Would it bring the position of civil judge into 
disrepute and jeopardize the true interaction of judge and mufti is Islamic history? Even 
though in the case of Latifah Mat Zin v. Rosrnawati Sharibun   nor^^, if the issue is on 
Shari'ah but the court cannot decide on it then it has to refer to Shari'ah court. Let the 
Shari 'ah court decide on it and otherwise. The issue now is whether the Shari'ah court has 
the jurisdiction on Fiqh Mu'amglat since most of the jurisdiction is on family matters except 
Terengganu since they have Islamic Pawn Brooking ~ c t . ~ ~  
Another financial product is the Musharakah Mutanaqisah (MM) property finance. It is 
relatively a new product in Malaysia, the first bank to offer it is KFHMB in 2005. Now MM 
is also offered by RHB Islamic, HSBC, Maybank etc. this being the case, the Banks expect 
the solicitors to be well versed in the product, inside out. Hence, the solicitors would need to 
double the effort to understand the product and its processes. In addition, the Customers 
might have difficulty in appreciating this new product. 
As of today, there is only one decided case on MM at KL High Court (Muanlalat division), it 
was decided JID which was granted by the SAR on 19 April 2010. Brief facts of the case: the 
Customer, although locally incorporated, is regarded as foreign company, being fully owned 
subsidiary of foreigners and foreign company. The MM Facility is RM35.0 Million. The JID 
is for +RM36.0 Million, which includes the Bank's shares in the MM = RM35.0 Million, the 
outstanding rental payments = RM+500,000 and the balance being agency fees, action fees, 
etc. However, since it is JID, nothing much can be said because it did not reach trial stage, 
hence no issues were tried. We can safely say that as of today, the product is not tested by the 
courts. 
In the case of The Investment Dar Conzpany KSCC V Blom Development Bank S A L ~ ~  Blom 
(a Lebanese company) and TID (a Kuwaiti company) enters into a master wakalah 
agreement, where Blom agrees to deposit a certain amount of money to TID, appointing TID . 
as its wakeel to invest the money in TI.D's treasury pool (including moneys of other 
depositors). Salient terins of the master wakalah agreement: Choice of law and jurisdiction: 
Hakimah Yaacob(2010), International Conflicts and Cross Borders Challenges In Resolving Disputes In 
Islamic Finance. 2010, ISRA: Kuala Lumpur. 
62 (2009) 1 LNS 2009. 
63 Ten& Hasmuddin. "Isu-Isu Perundangan Dalam Kewangan Islam", in A./uzakarah Penasihaf 
Kewangan Islam 2009 Kdi-4(KLIFF 2009). 2009: Hotel Nilcko Kuala Lun~pur, Malaysia. 
(2007)5CLJ 253. 
65 Zainal Azam. 
66 (2009)EWHC 3545 (Ch). 
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England Each time Blom deposits, an individual wakalah contract is signed At the end of 
every wakalah period, TID will pay 5% profit to Blom TID defaults payment to Blom, and 
Blom claims fi-om TID for the principal deposits (which is rightly Blom's) + 5% profit 
(which was held by TID on trust for Blom) TID claims that the agreement is not 'Shari'ah 
compliant being n agreement for deposit taking with interest, and therefore null. Even if the 
agreement is valid, according to the agreement, profits payable to Blom should be limited to 
5%, any extras should be retained by TID as its own profits. If there are any losses, the losses 
will be borne entirely by Blom. Summary judgment was awarded to Blom in the amount of 
the principal only, and not for any profit, TID appeals to this court. The court allowed the 
appeal (dismissing the summary judgment and ordered full trial) on the condition that TID 
first pays Blom the principal amount invested by Blom. The court refused to discuss on the 
Shari'ah compliance of the deposit products, as the Shari'ah committee of TID has already 
ruled its compliance, and the court relied on the expert evidence Blom is rightly entitled to 
the deposits, but there are triable issues if Blom is also entitled to the 5% profits The 
provision on the 5% profits in the master wakalah agreement is construed under English law 
to be fixed at 5%, and Blom should not be entitled to more or less than 5%, regardless if TID 
makes profits or losses out of the investment Nothing in the agreements mention about 
creating trust over the deposits + profits by Blom, and neither the parties intended the 
deposits + deposits to be held on trust, hence the claim by Blom on the ground of trust should 
fail. The court has jurisdiction to impose the condition (that TJD first pays the principal 
deposit amount to Blom before proceeding for full trial) as neither the parties disputed on 
this. It seems that Shari 'ah is being used by the debtor not to pay the creditor in above case.67 
Therefore our legal documentation and legal framework should be studied.68 Do Shari'ah 
laws are compatible under conventional legal system? In fact in this regard we have to 
examine the essential Shari 'ah and fiqh rulings in commercial contract69 
In Pakistan there have mufti am the has the final authority in term of Islamic law matter 
including Islamic finance. at the same time, it also can be seen in the fatwa issued by Sheikh 
A1 Azhar Muhamad Sayyid TantBwT in 1989 that concludes that the interest. fi-om 
conventional deposit is permissible. This fatwa is somehow or rather is in contrast to the 
judgment by Sheikh Taqi Uthmani and the fatwa by Sheikh Annas al-Zarq8. The bank 
interest is riba until now the issue not been re~olved.~' Further, we can see the conflict of the 
fatwa issued by OIC Fiqh Academy and AOIFI Academy on the issue of tawarruq7'while 
Sheikh Nizain Yaqubi declared organised tawarruq is still valid72 even though is brings more 
67 Michael Raeney Shariah Is being used by Debtor to avoid payineni obligations under Wakalolz 
Apeenrent. 2010, King B Spalding: London, United Kingdom. 
Andri Adharn, "Malaysia: Payment Default In Islamic Finance", in Internaiional Financial Law Report. 
2010. 
69 Zainal Azam, "Essential Shariah and Fiqh Rulings In Commercial Contracty', Workshop on Islamic 
Banking & Finance, Kuala Lumpur 2004. 
70 Said Bouheraoua, The Shari'ah Ruling On Dealing with Conventional 13anks, in International Shan-'ah 
Research Academy For Islamic Finance (ISRA) Bulletin. 2009,lSRA: Kuala Lumpur. 
71 Mohammad Nejatullah Siddiqi, Shari'ah, Economics and the rolc of Shari'ah Expert, One -Day Seminar 
On Islamic Banking& Finance' Islamic Banking After 40 Years' 30 August 2006, Renaissance Hotel, 
Kuala Lumpur 
72 Reuters, "Organised Tawarruq is valid Under Shari'ah" Nizam Yacubi, in Malaysian Reserve. 2009: 
Kuala Lumpur. 
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harm than good73 and the recent judgment on sukuk by Sheikh Taqi declared that sukuk is not 
Shari'ah ~ o m ~ l i a n t - ~ ~ ~ n  fact there is a right formula for s~kuk.~' 
5.0 CONCLUSION AM) DIRECTIONS FOR FUTURE RESEARCH 
There is urgent need to clarify the true position of Islamic finance resolutions whether it has 
the same weight as to the fatwa issued by National Mufti council. What is the demarcation 
line between fatwa, resolutions and Shari'ah rulings? The evidences, ground, and 
justifications used by the Shari 'ah scholars in product innovations should also be examined 
and codified so that it can be referred to by the Court. The mufti or Shari'ah scholar should 
be appointed as a judge to hear Islamic finance dispute so as to ensure that the 
implementation of Shari'ah is effective within the conventional legal framework. The 
possibility of passing Ifta Act should also be considered with the view to govern Islamic 
finance fatwa on matters including Islamic banking and finance, waqfand capital market. As 
for the directions for further research, there is need to conduct and in-depth study on the 
challenges of implementing Islamic finance fatwa within the legal h e w o r k  consisting of 
dual systems in a nation. 
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